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Graduate Certificate in Construction Law (United Kingdom)

Arbitration Practice

Arbitration Agreement
Related terms: Arbitration clause, contract, parties
A written or oral commitment by the contracting parties to resolve disputes through arbitration rather than
court litigation. It is usually embedded in a contract as an arbitration clause, but can also be a separate
agreement signed after a dispute arises. The agreement must specify the scope of disputes covered, the
governing law, and the procedural rules to be applied. *Example*: A construction contract for a high‑rise
tower includes an arbitration agreement stating that any claim arising under the contract shall be referred
to the London Court of International Arbitration (LCIA) under its 2020 Rules. *Practical application*: The
agreement provides certainty, reduces litigation costs, and often speeds up dispute resolution.
*Challenges*: Drafting ambiguities can lead to jurisdictional disputes; parties may later contest the validity
of the agreement on grounds of duress or lack of capacity.

Arbitration Clause
Related terms: Arbitration agreement, contract clause, dispute resolution
A provision within a contract that obliges the parties to submit any disputes to arbitration. The clause
typically outlines the seat of arbitration, the number of arbitrators, the applicable rules, and the language of
the proceedings. It can be “mandatory” (compulsory) or “optional” (allowing parties to choose arbitration or
litigation). *Example*: A subcontractor agreement contains a clause stating that disputes shall be resolved
by a sole arbitrator appointed by the Chartered Institute of Arbitrators (CIArb) within 30 days of notice.
*Practical application*: Serves as a pre‑emptive mechanism to avoid court battles, especially useful in
complex construction projects with multiple parties. *Challenges*: Poorly drafted clauses may be deemed
“unconscionable” or “void for uncertainty,” leading to costly litigation over enforceability.

Arbitrator
Related terms: Sole arbitrator, tribunal, panel
An independent third‑person appointed to hear the evidence, apply the law, and render a binding decision
(award). Arbitrators may be legal professionals, engineers, quantity surveyors, or specialists with relevant
industry expertise. They must act impartially and avoid any conflict of interest. *Example*: In a dispute over
delayed delivery of steelwork, the parties appoint a senior chartered civil engineer as the sole arbitrator.
*Practical application*: The arbitrator’s expertise can lead to more informed decisions on technical
construction matters than a generalist judge. *Challenges*: Ensuring true independence; dealing with
allegations of bias; managing complex procedural issues without the formal support of a court.

Arbitration Award
Related terms: Final award, interim award, enforcement
The written decision issued by the arbitrator(s) that resolves the dispute. Awards can be “final” (binding and
conclusive) or “interim” (partial, often dealing with urgent matters). They must contain the reasoning, the
relief granted, and the amount payable. In the UK, awards are enforceable under the Arbitration Act 1996.

Read online: https://learnuni.com/glossaries/5380093/arbitration-
practice

LearnUNI · 15 Jul 2026



G LO S S A RY

*Example*: The arbitrator issues a final award ordering the contractor to pay £2.5 Million in damages for
breach of the construction schedule. *Practical application*: Provides a definitive, enforceable outcome
without the need for a court judgment. *Challenges*: Drafting clear reasoning to withstand judicial review;
dealing with challenges to the award on grounds of procedural irregularities or excess of jurisdiction.

Arbitration Rules
Related terms: Institutional rules, procedural rules, LCIA Rules
The set of procedural guidelines governing the conduct of arbitration, often published by an arbitral
institution (e.G., LCIA, ICC, CIArb). The rules cover appointment of arbitrators, timelines, evidence, hearings,
and cost allocation. Parties may also agree to ad‑hoc rules or adopt the UNCITRAL Model Law. *Example*:
The parties select the ICC Rules 2021, which require a “case management conference” within 30 days of the
appointment of the tribunal. *Practical application*: Provides a predictable framework, reducing procedural
disputes. *Challenges*: Rigid rules may not suit all construction disputes; parties must negotiate any
deviations, which can be time‑consuming.

Arbitration Seat
Related terms: Venue, jurisdiction, legal framework
The legal jurisdiction designated as the “seat” of arbitration, determining which national courts have
supervisory jurisdiction over the arbitration. The seat influences procedural law, enforcement of the award,
and the applicable arbitration act. *Example*: The contract stipulates that the seat of arbitration shall be
London, England. *Practical application*: A UK seat offers the parties the benefit of the Arbitration Act 1996,
known for its pro‑arbitration stance. *Challenges*: Choosing a seat with a supportive legal environment;
avoiding “forum shopping” accusations; dealing with potential conflicts of law.

Arbitration Tribunal
Related terms: Panel, three‑person tribunal, joint appointment
A body of one or more arbitrators (commonly a three‑person panel) that collectively decides the dispute.
The tribunal may be formed by joint appointment of the parties, or by an institution. The tribunal holds
hearings, evaluates evidence, and issues the award. *Example*: In a multi‑million‑pound dispute, the parties
agree on a three‑member tribunal comprising an engineer, a lawyer, and a construction specialist. *Practical
application*: A diverse tribunal can address both legal and technical aspects of construction disputes.
*Challenges*: Coordinating schedules; managing differing opinions among arbitrators; ensuring the award
is cohesive and not contradictory.

Arbitration Costs
Related terms: Fees, expenses, cost allocation
The total financial burden of the arbitration process, including arbitrator fees, administrative charges,
counsel fees, expert witness costs, and venue expenses. Cost allocation is often governed by the arbitration
rules or the award itself. *Example*: The LCIA Rules provide that each party bears its own legal costs, while
the arbitrators’ fees are split equally. *Practical application*: Parties can budget for arbitration as a
cost‑effective alternative to litigation. *Challenges*: Unpredictable expert fees; “cost dumping” where
parties inflate costs to pressure the opponent; enforcement of cost orders.

Arbitration Procedure
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Related terms: Case management, hearing, written submissions
The step‑by‑step process governing how the arbitration proceeds, from the filing of the notice of
arbitration to the issuance of the award. It includes pleadings, document production, witness statements,
expert reports, hearings, and post‑hearing submissions. *Example*: The parties follow a streamlined
procedure with limited document production to expedite the dispute over a change order. *Practical
application*: Allows parties to tailor a fast‑track process for time‑sensitive construction disputes.
*Challenges*: Balancing speed with fairness; avoiding procedural unfairness that could lead to award
challenges.

Arbitration Act 1996
Related terms: UK legislation, statutory framework, enforcement
The primary statute governing arbitration in England and Wales. It sets out the powers of tribunals, the
court’s supervisory role, the enforceability of awards, and the grounds for setting aside an award. The Act
embodies a “pro‑arbitration” policy, limiting court interference. *Example*: A party seeks to challenge an
award on the ground of “serious procedural irregularity” under Section 67 of the Act. *Practical application*:
Provides a clear legal basis for conducting and enforcing arbitrations in the UK. *Challenges*: Interpreting
ambiguous provisions; navigating the limited grounds for judicial review.

Arbitration Clause – “Without Delay”
Related terms: Expedited arbitration, fast‑track, time limits
A clause that obliges parties to resolve disputes swiftly, often by imposing strict timelines for each stage of
the arbitration. It may require the appointment of a sole arbitrator and limit the number of hearings.
*Example*: The clause requires the arbitrator to render a final award within 90 days of the first hearing.
*Practical application*: Useful for projects where delays can cause substantial financial loss. *Challenges*:
Ensuring parties can meet tight deadlines; risk of insufficient evidence due to compressed timelines.

Arbitrability
Related terms: Jurisdiction, scope, non‑arbitrable matters
The determination of whether a particular dispute falls within the scope of arbitration under the agreement
and the law. Certain matters (e.G., Criminal offenses, insolvency proceedings) may be non‑arbitrable.
*Example*: A dispute over the validity of a construction contract may be arbitrable, whereas a claim for tax
evasion is not. *Practical application*: Early determination avoids unnecessary arbitration costs.
*Challenges*: Ambiguities in the arbitration agreement; conflicting statutory provisions.

Award Enforcement
Related terms: New York Convention, court assistance, enforcement order
The process of obtaining a court order to enforce an arbitration award, typically through the High Court in
England under the Arbitration Act 1996. International awards may be enforced under the 1958 New York
Convention. *Example*: A contractor obtains a High Court enforcement order to compel a client to pay the
awarded sum. *Practical application*: Enables parties to recover monetary awards efficiently. *Challenges*:
Defending against set‑aside applications; locating assets of the losing party; dealing with foreign sovereign
immunity.

Binding Arbitration
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Related terms: Finality, enforceability, mandatory arbitration
Arbitration where the parties agree that the award will be final and binding, with limited grounds for appeal.
It contrasts with “non‑binding” or “advisory” arbitration, where the award serves as a recommendation.
*Example*: The construction contract specifies that any dispute shall be finally resolved by binding
arbitration. *Practical application*: Provides certainty and reduces the risk of protracted litigation.
*Challenges*: Parties may feel trapped if the award is unfavorable; limited recourse may deter settlement
negotiations.

Confidentiality in Arbitration
Related terms: Privacy, non‑disclosure, sealed documents
The principle that arbitration proceedings, including documents and awards, are private unless the parties
agree otherwise. Confidentiality can be contractual or arise from the arbitration rules. *Example*: The LCIA
Rules allow parties to request that the award be kept confidential. *Practical application*: Protects
commercial sensitivities and reputations. *Challenges*: Balancing transparency with confidentiality; court
orders may compel disclosure; enforcement proceedings may undermine secrecy.

Conflict of Interest (Arbitrator)
Related terms: Independence, bias, disclosure
A situation where an arbitrator’s personal or professional relationships could affect impartiality. The
arbitrator must disclose any potential conflicts; failure to do so may lead to challenges and award set‑aside.
*Example*: An arbitrator discovers a past consultancy with the claimant’s parent company and promptly
discloses it. *Practical application*: Maintaining integrity of the process and public confidence. *Challenges*:
Determining materiality of a conflict; retrospective disclosures; managing perceived bias.

Cost Award
Related terms: Cost allocation, fees, expenses
A component of the final award that orders one party to pay the costs incurred by the other party, including
arbitrator fees, counsel fees, and other expenses. The cost award may follow the “costs follow the event”
principle or be determined by the tribunal’s discretion. *Example*: The tribunal orders the employer to pay
the contractor’s arbitration costs in the amount of £150,000. *Practical application*: Encourages parties to
settle early to avoid cost penalties. *Challenges*: Calculating reasonable costs; disputes over “reasonable”
fees; potential for cost‑dumping strategies.

Document Production
Related terms: Discovery, disclosure, evidence
The exchange of relevant documents between parties during arbitration. While less formal than court
discovery, parties may be required to produce contracts, drawings, emails, and expert reports. The scope is
governed by the arbitration rules and the tribunal’s directions. *Example*: The arbitrator orders the
contractor to produce all site diaries for the period of alleged delay. *Practical application*: Facilitates
fact‑finding and reduces surprise evidence. *Challenges*: Over‑broad requests; protecting privileged
information; cost of producing voluminous documents.

Expert Witness
Related terms: Specialist evidence, expert report, testimony
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A professional with specialized knowledge who provides opinions on technical matters, such as construction
methodology, engineering standards, or cost estimating. Expert reports are often exchanged before the
hearing, and experts may be cross‑examined. *Example*: A chartered structural engineer prepares an expert
report on the alleged design flaw. *Practical application*: Provides the tribunal with authoritative insight
into complex construction issues. *Challenges*: Managing expert bias; ensuring independence; costs of
multiple expert engagements.

Fast‑Track Arbitration
Related terms: Expedited procedure, limited hearings, time‑saving
A streamlined arbitration process designed to resolve disputes quickly, often with a sole arbitrator, limited
document production, and a short timetable. It is frequently used for lower‑value or time‑critical
construction disputes. *Example*: The parties agree to a fast‑track process with a 60‑day deadline for the
award. *Practical application*: Reduces costs and minimizes project disruption. *Challenges*: Risk of
insufficient evidence; limited opportunity for full argument; potential for higher error rates.

Grounds for Setting Aside an Award
Related terms: Challenge, annulment, judicial review
Specific reasons under the Arbitration Act 1996 (or equivalent statutes) that allow a court to nullify an
arbitration award. Grounds include serious procedural irregularities, lack of jurisdiction, breach of natural
justice, or the award being “corrupt, fraudulent or illegal.”
*Example*: A party alleges that the arbitrator failed to disclose a conflict of interest, constituting a breach of
natural justice. *Practical application*: Provides a safeguard against miscarriage of justice. *Challenges*:
High threshold; time‑consuming; limited scope may not address substantive dissatisfaction.

High‑Value Construction Arbitration
Related terms: Multi‑million disputes, complex projects, major works
Arbitrations involving large sums (often exceeding £10 million) and intricate technical issues, typically arising
from infrastructure, commercial, or residential mega‑projects. Such arbitrations may involve multiple parties,
extensive expert evidence, and multi‑tiered tribunals. *Example*: A £120 million dispute over a new railway
line is referred to a three‑person tribunal with a lead arbitrator who is a senior civil engineer. *Practical
application*: Allows parties to resolve high‑stakes disputes without the delays of court proceedings.
*Challenges*: Managing voluminous evidence; coordinating multiple experts; ensuring proportionality of
costs.

Institutional Arbitration
Related terms: LCIA, ICC, CIArb, administered arbitration
Arbitration administered by a recognized arbitral institution that provides rules, administrative support, and
often a secretariat. Institutions may also appoint arbitrators, manage fee structures, and provide facilities.
*Example*: The parties select the ICC for its global reputation and use its 2021 Rules. *Practical application*:
Offers procedural certainty and logistical support, especially for cross‑border disputes. *Challenges*:
Institutional fees; less flexibility compared with ad‑hoc arbitration; potential for institutional bias.

Interim (Provisional) Measures
Related terms: Preservation orders, security, urgent relief
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Temporary orders issued by the arbitrator (or a court) to preserve assets, maintain the status quo, or prevent
irreparable harm pending the final award. Common in construction disputes to protect works, retain
security, or ensure payment of undisputed sums. *Example*: The arbitrator orders the employer to provide a
bank guarantee of £5 million to secure performance. *Practical application*: Prevents escalation of damage
and preserves the effectiveness of the final award. *Challenges*: Enforcing interim orders; determining
appropriate scope; balancing parties’ rights.

Jurisdiction (Arbitration)
Related terms: Competence, authority, seat
The legal authority of the arbitral tribunal to hear and determine the dispute. Jurisdiction is derived from
the parties’ agreement and may be challenged on the basis of lack of consent, scope, or validity of the
arbitration agreement. *Example*: The defendant argues that the dispute over design liability falls outside
the scope of the arbitration clause. *Practical application*: Early jurisdictional determinations avoid
unnecessary proceedings. *Challenges*: Ambiguous clauses; overlapping contractual obligations;
jurisdictional challenges may delay the main dispute.

London Court of International Arbitration (LCIA)
Related terms: Institutional, rules, arbitration centre
A leading international arbitral institution based in London, offering a set of procedural rules (most recently
2020) and administrative support for arbitrations. The LCIA is widely used for construction disputes
involving multinational parties. *Example*: The parties select the LCIA for its neutral administration and
experienced panel of arbitrators. *Practical application*: Provides a reputable, well‑established framework
with global recognition. *Challenges*: Institutional costs; possible perception of “London‑centric” bias; need
to comply with LCIA procedural timelines.

Multi‑Tiered Arbitration
Related terms: Tiered tribunal, escalation, dispute resolution hierarchy
A structure where disputes progress through successive stages, often beginning with a “first‑tier” panel for
quick resolution, escalating to a “second‑tier” tribunal if the dispute remains unresolved. This approach aims
to encourage settlement at early stages. *Example*: A contract provides that disputes first be heard by a
single arbitrator; if no settlement is reached, the matter proceeds to a three‑person tribunal. *Practical
application*: Balances speed with thoroughness, offering parties a chance to settle before incurring higher
costs. *Challenges*: Managing procedural transitions; potential for duplicated effort; ensuring consistency
between tiers.

Neutrality (Arbitration)
Related terms: Impartiality, fairness, venue neutrality
The principle that the arbitration process, including the seat, tribunal, and procedural rules, must not favour
any party. Neutrality is essential for parties to accept the legitimacy of the outcome. *Example*: Choosing a
neutral seat in London for a dispute between a UK contractor and a Saudi client. *Practical application*:
Encourages confidence in the process and reduces perceived bias. *Challenges*: Perceptions of
“home‑court advantage”; cultural differences; language barriers.

Party‑Appointed Arbitrator
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Related terms: Self‑selection, direct appointment, autonomy
An arbitrator chosen directly by one of the parties, often when the contract allows each party to appoint its
own arbitrator, with a third arbitrator selected jointly or appointed by an institution. *Example*: The
employer appoints a senior quantity surveyor as its arbitrator, while the contractor appoints a construction
lawyer. *Practical application*: Allows parties to select experts they trust, enhancing confidence in the
tribunal’s expertise. *Challenges*: Risk of perceived partiality; need for a neutral third arbitrator to balance
the panel.

Procedural Fairness
Related terms: Due process, natural justice, equal treatment
Ensuring that each party has a reasonable opportunity to present its case, respond to the opponent’s
submissions, and be heard on all material issues. Procedural fairness underpins the enforceability of awards.
*Example*: The tribunal allows both parties ample time to submit expert reports and cross‑examine
witnesses. *Practical application*: Reduces grounds for setting aside an award on procedural grounds.
*Challenges*: Balancing efficiency with thoroughness; managing extensive evidence within tight timelines.

Rapid‑Resolution Arbitration
Related terms: Expedited, time‑limited, streamlined
An arbitration designed to resolve disputes within a very short period, often using a single arbitrator, limited
evidence, and a compressed timetable (e.G., 30‑Day award). *Example*: The parties agree to a
rapid‑resolution clause for any payment disputes arising from minor variations. *Practical application*:
Minimizes disruption to ongoing construction works. *Challenges*: Potential compromise on depth of
analysis; limited opportunity for comprehensive expert testimony.

Referral Clause
Related terms: Escalation, dispute resolution hierarchy, step‑down
A contractual provision that requires parties to attempt alternative dispute resolution (e.G., Negotiation,
mediation) before proceeding to arbitration. It may also set out a step‑down mechanism where unresolved
matters move up to arbitration. *Example*: The contract mandates a 30‑day negotiation period before
arbitration can be commenced. *Practical application*: Encourages settlement and preserves business
relationships. *Challenges*: Delays if parties use the negotiation period strategically; potential for “bad faith”
negotiations.

Remedies in Arbitration
Related terms: Damages, specific performance, injunction
The range of relief that an arbitrator may grant, including monetary damages, specific performance of
contractual obligations, injunctions, or declaratory relief. Construction arbitrations often involve liquidated
damages, extension of time, or re‑performance orders. *Example*: The arbitrator orders the contractor to
complete the façade within 30 days and awards liquidated damages for previous delays. *Practical
application*: Provides flexible, tailored outcomes suited to the construction context. *Challenges*: Enforcing
non‑monetary orders; ensuring remedies are proportional and enforceable.

Reserve of Rights
Related terms: Preservation, procedural safeguard, jurisdiction
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A party’s declaration that it does not waive any rights by participating in the arbitration, often used to
preserve the ability to challenge jurisdiction or procedural irregularities later. *Example*: The claimant files a
notice of arbitration stating that the submission does not prejudice its right to seek a court order for interim
relief. *Practical application*: Protects parties from unintended waivers. *Challenges*: Courts may view
reserve of rights statements as “procedural” rather than substantive; may affect cost allocation.

Scope of Arbitration
Related terms: Coverage, limited, comprehensive
Defines which disputes are covered by the arbitration agreement. The scope can be “broad” (all contractual
disputes) or “narrow” (specific matters such as delay or defect claims). *Example*: The arbitration clause
covers “any claim arising out of or relating to the contract, including but not limited to….”
*Practical application*: Clarifies parties’ expectations and reduces ambiguity. *Challenges*: Broad clauses
may be challenged for uncertainty; narrow clauses may lead to parallel litigation.

Settlement Agreement
Related terms: Compromise, compromise award, resolution
A mutually agreed document that resolves the dispute, often executed after arbitration or during the
process. The settlement may be incorporated into a consent award, giving it the same enforceability as a
judicial award. *Example*: The parties settle the dispute on the basis of a partial payment and a
confidentiality clause, and the arbitrator issues a consent award. *Practical application*: Saves time and
costs; allows parties to control outcome. *Challenges*: Drafting precise terms; ensuring enforceability;
possible tax implications.

Standard Form Arbitration Clause
Related terms: Model clause, FIDIC, JCT
Pre‑drafted arbitration clauses commonly used in construction contracts, such as those found in the FIDIC
suite, JCT contracts, or NEC guidelines. They provide a ready‑made framework for parties. *Example*: The
FIDIC Red Book includes a standard arbitration clause specifying LCIA Rules and London as the seat.
*Practical application*: Facilitates quick contract drafting and ensures consistency. *Challenges*: May not
reflect specific project needs; parties may overlook necessary customisations.

Stay of Litigation
Related terms: Suspension, arbitration exclusivity, court injunction
A court order that halts ongoing court proceedings because the dispute falls within an arbitration
agreement. The stay reflects the principle of “competence‑courts” where courts defer to arbitration.
*Example*: The High Court stays a breach of contract claim after the defendant demonstrates a valid
arbitration agreement. *Practical application*: Prevents parallel proceedings and preserves the integrity of
the arbitration process. *Challenges*: Determining whether the stay applies to all claims or only specific
ones; potential for abuse to delay litigation.

Successor‑Clause Arbitration
Related terms: Novation, assignment, third‑party rights
A provision that extends the arbitration agreement to successors, assigns, and third parties who may
become involved in the contract after execution. It ensures that the arbitration framework remains
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applicable throughout the project lifecycle. *Example*: The clause states that “any successor in interest shall
be bound by this arbitration agreement.”
*Practical application*: Provides continuity when contracts are transferred or subcontracted. *Challenges*:
Proving third‑party consent; dealing with disputes involving parties not originally bound.

Technical Evidence
Related terms: Expert report, drawings, specifications
Evidence relating to the engineering, design, or construction aspects of a dispute. Technical evidence is
often complex and requires specialist interpretation. *Example*: The arbitrator reviews the contractor’s shop
drawings and the engineer’s expert report on alleged design errors. *Practical application*: Enables the
tribunal to understand the factual matrix and assess liability accurately. *Challenges*: Managing large
volumes of data; ensuring experts are truly independent; translating technical jargon for the tribunal.

Third‑Party Funding
Related terms: Litigation funding, finance, risk sharing
A financial arrangement where an external funder provides capital to a party to cover arbitration costs in
exchange for a share of any award. Common in high‑value construction disputes where parties may lack
resources. *Example*: A contractor secures non‑recourse funding to pursue a £30 million arbitration claim.
*Practical application*: Levels the playing field and enables parties to pursue meritorious claims.
*Challenges*: Disclosure obligations; potential conflicts of interest; funder control over settlement decisions.

Time Limits (Limitation Periods)
Related terms: Prescription, limitation, expiry
Statutory periods within which a claim must be brought, after which it may be barred. In England, the
Limitation Act 1980 sets a six‑year period for contractual claims unless extended by the contract. Arbitration
agreements may include “time‑bar” provisions that accelerate the limitation period. *Example*: The contract
stipulates that any arbitration claim must be filed within three years of the alleged breach. *Practical
application*: Encourages prompt resolution and reduces stale claims. *Challenges*: Aligning contractual
time‑bars with statutory periods; risk of inadvertently barring a claim.

Transnational Construction Arbitration
Related terms: Cross‑border, foreign law, multinational projects
Arbitrations involving parties from different jurisdictions, often governed by international rules (e.G., ICC,
LCIA) and subject to multiple legal systems. Issues may include choice of law, enforcement across borders,
and cultural differences. *Example*: A UK contractor and a German client dispute over a bridge project in
Kenya, with arbitration seated in London. *Practical application*: Provides a neutral forum and uniform
procedural framework. *Challenges*: Navigating differing legal traditions; ensuring enforceability of awards
in foreign jurisdictions; language barriers.

Venue vs. Seat Distinction
Related terms: Location, jurisdiction, procedural law
The “seat” is the legal jurisdiction of the arbitration, while the “venue” refers to the physical location where
hearings are held. The seat determines the applicable law and court supervisory powers; the venue may be
chosen for convenience. *Example*: The seat is London, but the hearing is conducted via video conference

Read online: https://learnuni.com/glossaries/5380093/arbitration-
practice

LearnUNI · 15 Jul 2026



G LO S S A RY

with a physical venue in Manchester. *Practical application*: Flexibility to hold hearings in a location
convenient for parties while retaining the legal benefits of the chosen seat. *Challenges*: Coordinating
logistics; ensuring that the venue does not affect procedural rights.

Waiver of Right to Appeal
Related terms: Finality, consent, non‑appealable award
An agreement by the parties that the arbitration award will be final and not subject to any appellate review,
either in the arbitral institution or by courts. This is often incorporated into the arbitration clause. *Example*:
The clause states that “the award shall be final and binding, and no appeal shall be permitted.”
*Practical application*: Enhances certainty and reduces the risk of prolonged litigation. *Challenges*: Courts
retain limited powers to set aside awards on public policy grounds; parties may later contest the waiver’s
validity.

Witness Statement (Arbitration)
Related terms: Testimony, affidavit, oral evidence
A written account provided by a party or a third‑person, detailing facts relevant to the dispute. Witness
statements may be submitted in advance of the hearing and are subject to cross‑examination. *Example*:
The employer submits a witness statement from the site manager describing the alleged breach of safety
standards. *Practical application*: Allows the tribunal to assess credibility and factual basis without requiring
live testimony for every witness. *Challenges*: Ensuring statements are truthful; dealing with hearsay;
managing large numbers of statements.

Withdrawal of Arbitration Claim
Related terms: Termination, settlement, abandonment
The act of a party discontinuing its arbitration proceedings, usually by notifying the tribunal and the
opposing party. Withdrawal may be part of a settlement or result from a strategic decision. *Example*: The
contractor withdraws its claim after reaching a confidential settlement with the client. *Practical application*:
Saves costs and allows parties to move forward. *Challenges*: Determining whether any costs incurred are
recoverable; potential impact on related claims.

Witness Credibility Assessment
Related terms: Reliability, bias, weight of evidence
The tribunal’s evaluation of how trustworthy a witness’s testimony is, based on consistency, demeanor, and
corroboration. In construction arbitrations, expert witnesses often undergo rigorous credibility scrutiny.
*Example*: The arbitrator finds the engineer’s testimony credible because it aligns with the project
documentation. *Practical application*: Influences the weight given to evidence and ultimately the award.
*Challenges*: Subjectivity in assessment; limited ability to test credibility without live cross‑examination.

Written Submissions
Related terms: Pleadings, memoranda, briefs
Formal documents submitted by each party outlining their case, legal arguments, and supporting evidence.
Written submissions are usually required before the hearing and may include a statement of claim, defence,
and reply. *Example*: The claimant files a written submission summarising the delay analysis and
quantifying liquidated damages. *Practical application*: Provides the tribunal with a concise roadmap of the
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dispute. *Challenges*: Overly voluminous submissions can delay the process; parties must balance detail
with brevity.

Ad‑hoc Arbitration
Related terms: Non‑institutional, bespoke, self‑administered
Arbitration conducted without the assistance of an arbitral institution. The parties agree on procedural rules,
appoint arbitrators, and manage logistics themselves. *Example*: The parties draft a bespoke procedural
timetable and appoint a sole arbitrator by mutual agreement. *Practical application*: Greater flexibility and
potentially lower costs. *Challenges*: Lack of administrative support; higher risk of procedural disputes;
need for clear agreements on cost allocation.

Conflicts of Law (Construction Arbitration)
Related terms: Choice of law, lex loci arbitri, substantive law
Issues arising when the parties’ contract, the arbitration agreement, and the dispute involve different legal
systems. Determining which law governs the substantive issues (e.G., Breach of contract) and which law
governs procedural aspects (e.G., Arbitration law) is essential. *Example*: A UK‑based contract governed by
English law is arbitrated under ICC Rules seated in Singapore, raising questions about the applicable
procedural law. *Practical application*: Clarifies the legal framework for parties and the tribunal.
*Challenges*: Complex analysis; potential for divergent interpretations; impact on enforceability.

Cost‑Benefit Analysis of Arbitration
Related terms: Economic efficiency, risk assessment, budgeting
An evaluation of the financial and strategic advantages of arbitration versus litigation. Factors include
expected costs, time, confidentiality, expertise, and enforceability. *Example*: A developer conducts a
cost‑benefit analysis and decides arbitration is preferable due to the specialized nature of the dispute and
the desire for confidentiality. *Practical application*: Informs decision‑making at contract drafting and
dispute initiation. *Challenges*: Accurately forecasting costs; quantifying intangible benefits; accounting for
potential award challenges.

Damages in Construction Arbitration
Related terms: Liquidated damages, compensation, quantification
Monetary compensation awarded for breach of contract, delay, defective work, or other losses. Damages
may be measured by actual loss, liquidated sums, or a combination. *Example*: The arbitrator awards
£1 million in liquidated damages for each week of delay beyond the agreed completion date. *Practical
application*: Provides a clear financial remedy aligned with contractual provisions. *Challenges*: Proving
causation; dealing with mitigation obligations; calculating complex cost overruns.

Enforcement of Interim Measures
Related terms: Coercive orders, security, compliance
The process of ensuring that provisional orders issued by the arbitrator (or a court) are complied with, often
involving the seizure of assets, bank guarantees, or injunctions. *Example*: The employer fails to provide the
required security; the arbitrator seeks a court order to enforce the interim measure. *Practical application*:
Maintains the effectiveness of interim relief. *Challenges*: Jurisdictional hurdles; locating assets; resistance
from the non‑compliant party.
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Escalation Clause
Related terms: Step‑up, dispute hierarchy, senior management
A contractual provision requiring parties to attempt resolution at a higher management level before
proceeding to arbitration. It may mandate senior executives to meet and negotiate before arbitration is
triggered. *Example*: The contract requires the project director of each party to meet within 15 days of a
dispute before arbitration can commence. *Practical application*: Promotes early settlement and preserves
business relationships. *Challenges*: Potential for delay; parties may use escalation as a stalling tactic;
difficulty in achieving consensus at senior level.

Expert Determination
Related terms: Technical adjudication, expert report, non‑binding
A dispute‑resolution method where an expert, rather than an arbitrator, makes a decision on technical
matters. The determination may be binding if the parties agree, or non‑binding as an advisory opinion.
*Example*: The parties agree that any dispute over the interpretation of a technical specification will be
referred to an expert for determination. *Practical application*: Provides swift, specialized resolution for
technical issues. *Challenges*: Limited authority compared with arbitration; potential for conflicting expert
opinions; enforceability concerns.

Fast‑Track Construction Arbitration (FCA)
Related terms: Accelerated procedure, limited hearings, simplified rules
A specific fast‑track regime designed for construction disputes, often featuring a sole arbitrator, a
condensed timetable, and reduced document production. FCA may be offered by institutions such as the
CIArb. *Example*: The parties invoke FCA for a £5 million dispute over a minor variation, agreeing to a
60‑day award deadline. *Practical application*: Reduces costs and disruption for lower‑value or
time‑sensitive matters. *Challenges*: Ensuring adequate evidence is presented; risk of oversimplification;
may not be suitable for complex technical disputes.

Read online: https://learnuni.com/glossaries/5380093/arbitration-
practice
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