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Tendering and Procurement in Construction

In the realm of construction law and arbitration, understanding the key terms and vocabulary related to
tendering and procurement is crucial for professionals in the industry. This knowledge forms the foundation
for successful project delivery, contract management, and dispute resolution. Let's delve into the essential
terms associated with tendering and procurement in construction.

Tendering Process

The tendering process is a critical step in construction projects where contractors bid for the opportunity to
undertake a specific scope of work. It involves the submission of competitive offers by potential suppliers or
service providers to secure a contract for the project. The process typically consists of the following key
stages:

1. Pre-Qualification: This stage involves the assessment of potential bidders based on their financial stability,
technical capabilities, experience, and compliance with relevant regulations. Pre-qualification helps in
shortlisting qualified contractors who can participate in the tender process.

2. Invitation to Tender (ITT): Once pre-qualification is completed, the client invites selected contractors to
submit their formal bids for the project. The ITT document provides detailed information about the project
scope, requirements, specifications, and evaluation criteria.

3. Tender Submission: Contractors prepare and submit their tender documents, including pricing, technical
proposals, project schedules, and other relevant information. The submitted tenders are evaluated based on
predetermined criteria to select the most suitable contractor.

4. Tender Evaluation: The client assesses the submitted tenders to determine the best value for money,
considering factors such as cost, quality, experience, and compliance with the project requirements. The
evaluation process aims to select a contractor who can deliver the project successfully within the specified
constraints.

5. Tender Award: Once the evaluation is complete, the client awards the contract to the successful bidder,
who becomes the contractor responsible for executing the project. The contract terms and conditions are
finalized, and the construction phase begins.

Procurement Methods

In construction projects, various procurement methods are used to acquire goods, services, or works
necessary for project delivery. Each method has its unique characteristics, advantages, and challenges. Some
common procurement methods include:
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1. Traditional Procurement: Also known as Design-Bid-Build, this method involves separate contracts for
design and construction. The client engages a design team to develop detailed drawings and specifications,
followed by a competitive tender process to select a contractor for construction.

2. Design and Build: In this method, a single entity, typically a design-build contractor, is responsible for
both design and construction. The client enters into a single contract with the design-builder, streamlining
the process and transferring more risk to the contractor.

3. Construction Management: Under this method, the client appoints a construction manager to oversee the
project on their behalf. The construction manager works with the design team and manages multiple trade
contractors directly, offering flexibility and early contractor involvement in the project.

4. Public-Private Partnership (PPP): PPP involves collaboration between the public sector and private entities
to deliver infrastructure projects. The private partner typically designs, finances, builds, operates, and
maintains the asset under a long-term concession agreement with the public authority.

5. Framework Agreements: Framework agreements establish a long-term relationship between the client
and a select group of suppliers or contractors. These agreements streamline the procurement process for
recurring works or services, providing efficiency and cost savings over time.

Contract Types

Contracts play a pivotal role in defining the legal relationships and obligations among project stakeholders.
Understanding the key contract types used in construction projects is essential for effective contract
management and dispute resolution. Some common contract types include:

1. Lump Sum Contract: In a lump sum contract, the contractor agrees to complete the entire scope of work
for a fixed price. The client pays the contractor a lump sum amount upon successful completion of the
project, regardless of the actual costs incurred by the contractor.

2. Cost-Plus Contract: A cost-plus contract reimburses the contractor for the actual costs incurred in
performing the work, plus an agreed-upon fee or percentage for profit. This contract type provides
transparency on costs but may expose the client to cost overruns if not managed effectively.

3. Target Cost Contract: Under a target cost contract, the client and contractor agree on a target cost for the
project, including a pain/gain mechanism based on cost performance. The final contract price is adjusted
based on the actual costs incurred, incentivizing cost savings and efficient delivery.

4. Unit Price Contract: Unit price contracts involve pricing individual items of work based on predefined unit
rates. The total contract price is calculated by multiplying the unit rates by the quantities of each item. This
contract type provides flexibility for varying quantities of work.

5. Joint Contracts Tribunal (JCT) Contracts: JCT contracts are standard forms of contract widely used in the
UK construction industry. These contracts define the rights, obligations, and responsibilities of the parties
involved in the construction project, covering various scenarios and risk allocations.
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Key Terms

To navigate the complexities of tendering and procurement in construction, familiarity with key terms and
concepts is essential. Let's explore some of the critical terms frequently encountered in the construction
industry:

1. Bill of Quantities (BoQ): A BoQ is a document that lists and quantifies the materials, labor, and equipment
required for a construction project. It serves as the basis for pricing and tendering, enabling contractors to
prepare accurate cost estimates for their bids.

2. Retention: Retention is a percentage of the contract sum withheld by the client as security against defects
or non-compliance with the contract requirements. Contractors receive the retention amount upon
successful completion and rectification of any defects during the defects liability period.

3. Liquidated Damages: Liquidated damages are pre-determined damages payable by the contractor to the
client for delays in project completion beyond the agreed-upon deadline. The contract specifies the daily or
weekly rate of liquidated damages as a form of compensation for the client's losses.

4. Variations: Variations refer to changes in the scope of work or specifications during the construction
phase. Contractors are entitled to claim additional costs or time extensions for variations that impact the
original contract requirements, subject to the contract provisions and approval process.

5. Dispute Resolution: Dispute resolution mechanisms are processes used to resolve conflicts or disputes
that may arise during the course of a construction project. Common methods include negotiation,
mediation, arbitration, and litigation, each offering different approaches to resolving disputes efficiently.

Challenges and Considerations

While tendering and procurement are essential components of construction projects, they come with their
own set of challenges and considerations that stakeholders must address to ensure successful project
outcomes. Some of the key challenges include:

1. Competitive Bidding: The competitive nature of tendering can lead to aggressive pricing strategies by
contractors, impacting project quality or profitability. Clients must balance cost considerations with quality
requirements to select the most suitable contractor.

2. Risk Allocation: Risk allocation in contracts determines each party's responsibilities for project risks, such
as design errors, delays, or unforeseen events. Effective risk management involves identifying, assessing,
and mitigating risks through contractual provisions and insurance mechanisms.

3. Contract Administration: Proper contract administration is crucial for ensuring compliance with contract
terms, monitoring project progress, and resolving disputes promptly. Clear communication, documentation,
and reporting are essential for effective contract management throughout the project lifecycle.

4. Sustainability and Compliance: Increasing emphasis on sustainability and regulatory compliance in
construction projects requires contractors to adopt environmentally friendly practices, adhere to building
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codes, and meet legal requirements. Sustainability considerations play a significant role in tendering and
procurement decisions.

5. Technology Integration: The integration of technology, such as Building Information Modeling (BIM) and
project management software, enhances efficiency, collaboration, and transparency in tendering and
procurement processes. Embracing digital tools can streamline workflows and improve project outcomes.

In conclusion, a comprehensive understanding of the key terms and vocabulary related to tendering and
procurement in construction is indispensable for construction law and arbitration professionals. By
mastering these concepts, stakeholders can navigate the complexities of construction projects, negotiate
contracts effectively, and resolve disputes efficiently. Continuous learning and adaptation to industry trends
and best practices are essential for staying competitive in the dynamic construction environment.
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