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Professional Certificate in Convention and Trade Law

Dispute Resolution Mechanisms in Trade

Dispute resolution in the context of international trade is a specialized field that blends legal principles,
commercial practice, and diplomatic considerations. Learners in the Professional Certificate in Convention
and Trade Law must become familiar with a core set of terms that form the backbone of the mechanisms
used to resolve conflicts arising from cross-border transactions. The following exposition provides a
comprehensive catalogue of key vocabulary, accompanied by definitions, illustrative examples, practical
applications, and common challenges. The aim is to equip students with the ability to recognise each
concept, understand its function within the broader dispute-resolution architecture, and apply the
knowledge in real-world trade scenarios.

1. Arbitration

Definition — A consensual, private process in which the parties agree to submit their dispute to one or more
neutral third parties, known as arbitrators, whose decision, called an award, is binding and enforceable.
Example — Two manufacturers from different countries sign a supply contract that includes an arbitration
clause specifying the International Chamber of Commerce (ICC) as the administering body. When a breach
occurs, they initiate arbitration, and the appointed arbitrator issues a final award determining damages.
Practical Application — Arbitration is favoured for its procedural flexibility, confidentiality, and the ability to
select arbitrators with sector-specific expertise. It also allows parties to avoid the uncertainties of foreign
court systems. Challenges — Issues may arise concerning the scope of the arbitrators’ jurisdiction, the cost of
lengthy proceedings, and the limited grounds for challenging an award (e.G., Procedural irregularities,
public policy violations).

2. Mediation

Definition — A voluntary, non-binding process where a neutral third-party, the mediator, facilitates
communication between disputants to help them reach a mutually acceptable settlement. Example — A
dispute over delayed delivery of goods is referred to a mediator appointed by the International Trade
Centre. After several joint sessions, the parties negotiate a revised schedule and a partial refund. Practical
Application — Mediation preserves business relationships, reduces litigation costs, and can be quicker than
arbitration. It is often required as a preliminary step before arbitration in certain trade agreements.
Challenges — Success depends heavily on the parties’ willingness to cooperate; without a binding outcome,
a failed mediation may lead to further dispute resolution steps.

3. Conciliation

Definition — Similar to mediation, conciliation involves a neutral third-party who may propose a settlement
solution, but the parties retain the final decision-making authority. Example — In a bilateral trade treaty, a
conciliation commission is activated to address a tariff-rate dispute, and the conciliator suggests a
compromise tariff schedule that both governments accept. Practical Application — Conciliation is useful
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when parties seek an expert opinion that can guide settlement but do not wish to be bound by it.
Challenges — The non-binding nature can limit effectiveness if parties are entrenched, and the process may
be prolonged if the conciliator’s proposals are repeatedly rejected.

4. Adjudication

Definition — A formal, legally binding decision rendered by a competent authority, such as a court or an
arbitral tribunal, after a thorough examination of evidence and legal arguments. Example — A multinational
corporation files a claim before the World Trade Organization’s (WTO) Dispute Settlement Body, which
adjudicates that the respondent country has violated its obligations under the GATT. Practical Application —
Adjudication provides a definitive resolution and creates a precedent that can shape future trade practices.
Challenges — The process can be lengthy, costly, and may involve complex procedural rules that require
specialized legal expertise.

5. Dispute Settlement Clause

Definition — A contractual provision that outlines the agreed-upon method(s) for resolving disputes,
specifying the forum, governing law, and procedural rules. Example — A sales contract includes a clause
stating that any dispute shall be referred to “binding arbitration under the Rules of the United Nations
Commission on International Trade Law (UNCITRAL).”

Practical Application — The clause offers certainty and reduces the risk of procedural disputes later. It can
also pre-empt jurisdictional conflicts. Challenges — Poorly drafted clauses may be ambiguous, leading to
disagreements over interpretation, or may be deemed unenforceable if they contravene mandatory national
laws.

6. Governing Law

Definition — The legal system whose statutes, regulations, and case law will be applied to interpret the
contract and resolve disputes. Example — Parties to a cross-border loan agreement designate English law as
the governing law, meaning that UK statutes and precedents will shape any dispute resolution. Practical
Application — Selecting a well-developed legal system can provide predictability and access to a robust
body of jurisprudence. Challenges — Conflict may arise if the chosen law is perceived as biased, or if the
forum’s public policy overrides the parties’ choice.

7. Seat (or Place) of Arbitration

Definition — The legal jurisdiction where the arbitration is anchored, determining the procedural law that
governs the arbitration’s conduct and the courts that may intervene. Example — An arbitration seated in
Singapore means that Singapore's Arbitration Act applies, and Singaporean courts have supervisory
jurisdiction over the process. Practical Application — The seat influences procedural efficiencies, the
enforceability of interim measures, and the availability of court assistance. Challenges — Selecting a seat with
limited judicial support may hinder the enforcement of interim orders or the setting aside of awards.

8. Jurisdiction

Definition — The authority of a tribunal or court to hear a case, encompassing both subject-matter
jurisdiction (the type of dispute) and personal jurisdiction (the parties involved). Example — An arbitral
tribunal must confirm that the parties have consented to arbitration and that the dispute falls within the
scope of the arbitration agreement. Practical Application — Clear jurisdictional boundaries prevent
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challenges that could delay resolution. Challenges — Disputes may involve multiple jurisdictions, leading to
forum-shopping or parallel proceedings that complicate enforcement.

9. Award (Arbitral Award)

Definition — The final, binding decision issued by an arbitral tribunal, which may include monetary damages,
specific performance, or declaratory relief. Example — An ICC award orders the respondent to pay $5 million
in compensation for breach of contract and to deliver the undelivered goods within 30 days. Practical
Application — Awards are enforceable under the New York Convention, facilitating cross-border recovery.
Challenges — Enforcement can be hindered by local court refusals, especially if the award conflicts with
public policy or if the respondent lacks assets in the enforcement jurisdiction.

10. Interim Measures

Definition — Temporary orders issued by an arbitral tribunal or a court to preserve assets, maintain the status
quo, or prevent irreparable harm pending final resolution. Example — A tribunal grants an injunction
preventing the export of disputed goods until the arbitration is concluded. Practical Application — Interim
measures protect the integrity of the dispute resolution process and prevent wasteful litigation. Challenges
— Securing and enforcing interim measures can be difficult if the respondent is in a jurisdiction that does not
recognise such orders.

11. Injunction

Definition — A court or tribunal order compelling a party to do or refrain from doing a specific act. Example
— A court issues an injunction prohibiting a company from using a patented technology pending the
outcome of a dispute. Practical Application — Injunctions can preserve the status quo and prevent damage
that cannot be compensated later. Challenges — Obtaining an injunction requires demonstrating a likelihood
of success on the merits and the presence of irreparable harm, which may be a high threshold.

12. Enforcement

Definition — The legal process of executing an award or judgment, typically through court action, to compel
compliance or to seize assets. Example — The winning party files a petition in a foreign court to enforce an
arbitral award under the New York Convention. Practical Application — Effective enforcement mechanisms
are crucial for the credibility of dispute-resolution systems. Challenges — Enforcement may be obstructed by
sovereign immunity claims, lack of local assets, or procedural barriers.

13. Recognition

Definition — The formal acceptance by a court of the validity of a foreign award or judgment, a prerequisite
to enforcement. Example — A court “recognizes” an ICC award, thereby allowing the award holder to initiate
execution proceedings. Practical Application — Recognition is often a straightforward step when the award
meets the criteria of the applicable convention. Challenges — Courts may refuse recognition on grounds
such as public policy violations or procedural defects.

14. Set-Aside (or Annulment)

Definition — The legal act of invalidating an arbitral award, typically by a court, on limited statutory grounds.
Example — A national court sets aside an award because the arbitral tribunal exceeded its authority. Practical
Application — Set-aside provisions protect parties from awards that are fundamentally flawed. Challenges —
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The limited grounds (e.G., Lack of due process, violation of public policy) make successful set-aside rare, but
the prospect can be a strategic threat.

15. New York Convention

Definition — The 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, the
cornerstone international treaty facilitating cross-border enforcement of arbitral awards. Example — A party
seeks enforcement of a Singapore-seat award in a French court; the court applies the New York Convention
to recognize and enforce the award. Practical Application — The Convention’s near-universal adoption
provides a predictable framework for award enforcement. Challenges — Reservations, declarations, or
non-participation by certain states can limit its reach; some jurisdictions interpret public-policy exceptions
narrowly, others more broadly.

16. UNCITRAL Model Law

Definition — A legislative template developed by the United Nations Commission on International Trade Law
to harmonise national arbitration statutes. Example — Country X adopts the UNCITRAL Model Law, thereby
aligning its arbitration procedures with international standards. Practical Application — The Model Law
promotes consistency, making it easier for parties to anticipate procedural outcomes. Challenges —
Domestic modifications may dilute the Model Law'’s effectiveness; some jurisdictions retain legacy rules that
conflict with the Model Law's provisions.

17. Commercial Conciliation

Definition — A specific form of conciliation tailored to commercial disputes, often incorporated in trade
agreements and institutional rules. Example — The United Nations Commission on International Trade Law
provides a commercial conciliation procedure for disputes under its rules. Practical Application —
Commercial conciliation can be quicker and less formal than arbitration, while still offering expert guidance.
Challenges — The non-binding nature may limit effectiveness if parties are unwilling to accept the
conciliator's proposals.

18. Fast-Track Arbitration

Definition — An accelerated arbitration process with shortened timelines, limited document production, and
streamlined hearings. Example — An investment treaty includes a fast-track clause, allowing disputes to be
resolved within six months. Practical Application — Fast-track mechanisms address the need for timely
dispute resolution in fast-moving markets, such as technology or perishable goods. Challenges — The
compressed schedule may limit the parties’ ability to present complex evidence, potentially impacting
fairness.

19. Multi-Tiered Dispute Resolution

Definition — A hierarchical approach that requires parties to attempt negotiation, then mediation, before
proceeding to arbitration or litigation. Example — A regional trade agreement mandates that disputes first
undergo negotiation, then mediation, and only if unresolved, may be referred to arbitration. Practical
Application — Multi-tiered systems aim to preserve relationships and reduce the burden on tribunals by
encouraging settlement. Challenges — The mandatory steps can prolong resolution, especially if parties use
the early stages strategically to delay the final adjudication.
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20. Investor-State Dispute Settlement (ISDS)

Definition — A mechanism that allows foreign investors to bring claims against host states for alleged
breaches of investment protection standards. Example — An oil company initiates ISDS proceedings before
an international arbitration tribunal, alleging expropriation by the host government. Practical Application —
ISDS provides a neutral forum for investors, encouraging foreign direct investment by reducing perceived
political risk. Challenges — Concerns about transparency, consistency, and the impact on public policy have
led to calls for reform; some states have paused or renegotiated ISDS provisions.

21. Bilateral Investment Treaty (BIT)

Definition — An agreement between two states that sets out the terms and protections for investments
made by investors from one state in the other, often including ISDS clauses. Example — The BIT between
Country A and Country B contains provisions for arbitration under the ICC in case of disputes. Practical
Application — BITs standardise investment protections, facilitating cross-border capital flows. Challenges —
Overlapping treaty obligations can create “treaty stacking,” complicating dispute resolution and
enforcement.

22. Multilateral Trade Agreement

Definition — A treaty involving three or more states that establishes common trade rules, often containing
dispute-resolution chapters. Example — The Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP) includes a comprehensive dispute-settlement system for both state-to-state and
investor-state disputes. Practical Application — Multilateral agreements provide a uniform framework,
reducing fragmentation in trade rules. Challenges — Diverse interests among parties can lead to complex
negotiation dynamics and compromise on dispute-resolution efficiency.

23. State-to-State Dispute Settlement

Definition — A process whereby sovereign states resolve disagreements over the interpretation or
application of a treaty, typically through a designated body or panel. Example — Two WTO members submit
a dispute to the WTO Dispute Settlement Body, which appoints a panel to issue a ruling. Practical
Application — This mechanism ensures that treaty obligations are respected and that there is a systematic
method for addressing violations. Challenges — Enforcement relies on the compliance of the losing party;
political considerations may affect the willingness to implement rulings.

24. Panel (in WTO context)

Definition — A group of independent experts appointed to examine a WTO dispute and issue a report with
findings and recommendations. Example — A panel in a dispute over agricultural subsidies finds that the
respondent’s measures are inconsistent with the Agreement on Agriculture. Practical Application — Panels
provide expert analysis and a neutral assessment of the parties’ positions. Challenges — The appeal process
to the Appellate Body can be lengthy, and the temporary suspension of the Appellate Body has created
procedural gaps.

25. Appellate Body

Definition — The highest authority in the WTO dispute-settlement system that reviews panel reports and
issues final rulings. Example — The Appellate Body overturns a panel’s decision concerning intellectual
property violations. Practical Application — The Appellate Body ensures consistency and legal certainty
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across WTO rulings. Challenges — The current impasse regarding the appointment of new members has left
the appellate function effectively dormant.

26. Conciliation Commission

Definition — A body established under a treaty or institutional rule to facilitate the conciliation of disputes,
often with the authority to propose solutions. Example — The United Nations Conference on Trade and
Development (UNCTAD) operates a Conciliation Commission for investment disputes. Practical Application —
The commission provides a structured avenue for dispute resolution without resorting to arbitration.
Challenges — The commission’s recommendations are non-binding, limiting enforceability.

27. Good Faith Negotiation

Definition — The principle that parties must engage sincerely and honestly in negotiations, aiming for a
mutually acceptable solution. Example — Prior to arbitration, the parties exchange full disclosure of relevant
documents, adhering to the “good faith” principle. Practical Application — Good-faith negotiation is often a
prerequisite for initiating formal dispute-resolution mechanisms. Challenges — Determining whether a party
has acted in good faith can be subjective, leading to disputes over procedural compliance.

28. Confidentiality

Definition — The protection of the parties’ identities, documents, and proceedings from public disclosure.
Example — An arbitration clause stipulates that all proceedings shall remain confidential, preventing the
release of trade secrets. Practical Application — Confidentiality encourages parties to disclose sensitive
information without fear of reputational damage. Challenges — Balancing confidentiality with the public
interest, especially in matters involving public policy or environmental concerns, can be contentious.

29. Transparency

Definition — The openness of the dispute-resolution process, including the availability of documents,
hearings, and decisions to interested parties. Example — The International Centre for Settlement of
Investment Disputes (ICSID) publishes redacted awards to promote transparency. Practical Application —
Transparency enhances legitimacy and public confidence in the dispute-resolution system. Challenges —
Excessive transparency may compromise confidentiality, and differing standards across institutions can
create inconsistency.

30. Procedural Fairness

Definition — The assurance that the dispute-resolution process respects the rights of all parties, including
the right to be heard, to present evidence, and to obtain a reasoned decision. Example — An arbitral tribunal
follows the "hear-both-sides” principle, allowing each party to cross-examine witnesses. Practical
Application — Procedural fairness underpins the enforceability of awards and the credibility of the system.
Challenges — Variations in procedural rules across jurisdictions can lead to perceived unfairness or actual
procedural deficiencies.

31. Evidentiary Rules

Definition — The standards governing the admissibility, relevance, and weight of evidence presented in a
dispute. Example — In an arbitration under the ICC Rules, parties may rely on documentary evidence, witness
testimony, and expert reports, subject to the tribunal’s discretion. Practical Application — Clear evidentiary
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rules streamline the process and reduce disputes over admissibility. Challenges — Lack of uniform
evidentiary standards can cause delays, especially when parties rely on differing legal traditions (e.G., Civil
law vs. Common law).

32. Expert Witness

Definition — An individual with specialised knowledge who provides opinion evidence to assist the tribunal
in understanding technical aspects of the dispute. Example — A customs valuation expert testifies on the
proper classification of imported goods under the Harmonized System. Practical Application — Expert
testimony can clarify complex issues, influencing the outcome of the dispute. Challenges — Disputes may
arise over the selection of experts, their independence, and the weight given to their opinions.

33. Settlement Agreement

Definition — A legally binding contract that records the terms on which the parties have resolved their
dispute, often incorporating confidentiality clauses. Example — After mediation, the parties sign a settlement
agreement that includes a payment schedule and a non-disparagement clause. Practical Application —
Settlement agreements provide finality and can be tailored to the parties’ specific needs. Challenges —
Enforcing settlement agreements can be problematic if one party defaults, requiring recourse to courts or
arbitration.

34. Arbitration Clause

Definition — A provision within a contract that mandates arbitration as the exclusive method of dispute
resolution. Example — A clause stating, “Any dispute arising out of this contract shall be resolved by
arbitration under the Rules of the London Court of International Arbitration.”

Practical Application — The clause pre-emptively defines the dispute-resolution pathway, reducing
uncertainty. Challenges — Overly broad or ambiguous clauses may be invalidated, and parties may later
contest the jurisdiction or applicable rules.

35. Jurisprudence

Definition — The body of case law and legal precedents that interpret and apply dispute-resolution
principles. Example — The “Bardavon” case in Canadian law established the standard for granting
interlocutory injunctions. Practical Application — Understanding jurisprudence helps practitioners anticipate
how tribunals may rule on similar issues. Challenges — Divergent jurisprudence across jurisdictions can lead
to unpredictable outcomes.

36. Public Policy Exception

Definition — A narrow ground for refusing enforcement of an arbitral award if it contravenes the
fundamental principles of the enforcing state’s public policy. Example — A court refuses to enforce an award
that requires the export of endangered species, citing environmental public policy. Practical Application —
The exception safeguards national interests while preserving the overall enforceability regime. Challenges —
Determining what constitutes public policy can be subjective, and over-broad application may undermine
the New York Convention’s purpose.

37. Sovereign Immunity
Definition — The doctrine that a state is generally immune from the jurisdiction of foreign courts, unless it
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has expressly waived that immunity. Example — A foreign investor attempts to enforce an award against a
sovereign state that has not consented to jurisdiction. Practical Application — Many BITs and investment
contracts include explicit waivers of immunity to facilitate enforcement. Challenges — Waivers may be
limited in scope, and courts may interpret them narrowly, complicating enforcement against state assets.

38. Parallel Proceedings

Definition — The situation where the same dispute is litigated simultaneously in multiple forums, such as
domestic courts and arbitration. Example — A party initiates arbitration while the same claim is pending in a
national court, leading to potential conflicting outcomes. Practical Application — Parallel proceedings can
provide strategic leverage, but they also risk inconsistent rulings. Challenges — Courts may stay domestic
proceedings pending arbitration, but this is not guaranteed, leading to procedural inefficiencies.

39. Lis Pendens

Definition — A doctrine that prevents a second court from hearing a case that is already pending in another
competent forum. Example — A national court declines jurisdiction because the dispute is already subject to
arbitration under an exclusive clause. Practical Application — Lis pendens promotes judicial efficiency and
respects parties’ choice of forum. Challenges — Determining the “first” forum can be complex, especially
when multiple proceedings are initiated concurrently.

40. Forum Non Conveniens

Definition — A principle allowing a court to dismiss a case when another forum is more appropriate for
hearing the dispute. Example — A U.S. Court dismisses a trade dispute, directing the parties to the
designated arbitration seat in Singapore. Practical Application — The doctrine respects the parties’
agreed-upon forum and reduces unnecessary litigation. Challenges — The assessment of convenience is
discretionary, and parties may contest the court’s decision.

41. Interim Relief

Definition — Temporary measures, such as security for costs or preservation of assets, granted before the
final award. Example — An arbitral tribunal orders the respondent to provide a bank guarantee to secure
potential damages. Practical Application — Interim relief protects the claimant's interests and ensures the
award’s effectiveness. Challenges — Obtaining interim relief may require demonstrating urgency and a risk
of irreparable harm.

42. Cost Allocation

Definition — The method by which the expenses of the dispute-resolution process are apportioned between
the parties, often based on the outcome. Example — The ICC Rules provide that the losing party bears the
majority of the arbitration costs. Practical Application — Predictable cost allocation encourages parties to
consider the financial implications of dispute resolution. Challenges — Costs can be substantial, and parties
may seek to limit exposure through cost-capping provisions.

43. Arbitrator-Appointed Expert

Definition — An expert selected by the arbitral tribunal to assist in technical matters, distinct from
party-appointed experts. Example — The tribunal appoints a maritime law expert to assess the validity of a
ship’s charter party. Practical Application — The impartiality of tribunal-appointed experts can enhance the
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credibility of technical findings. Challenges — Parties may dispute the expert's qualifications or the scope of
their mandate.

44. Jurisdictional Waiver

Definition — The voluntary relinquishment by a party of its right to contest the jurisdiction of a particular
forum. Example — A contract includes a clause stating that any disputes shall be resolved exclusively by the
International Centre for Settlement of Investment Disputes (ICSID). Practical Application — Waivers
streamline the process by pre-cluding jurisdictional challenges. Challenges — Waivers may be deemed
ineffective if they are ambiguous or contravene mandatory national law.

45. Multi-Party Arbitration

Definition — An arbitration involving more than two parties, often arising from complex commercial
relationships such as joint ventures. Example — A consortium of three companies and a government agency
engage in arbitration over a shared infrastructure project. Practical Application — Multi-party arbitration can
resolve all related disputes in a single proceeding, promoting efficiency. Challenges — Managing procedural
rights, confidentiality, and the allocation of costs among multiple parties can be intricate.

46. Consolidated Arbitration

Definition — The joining of two or more related arbitration proceedings into a single tribunal to avoid
duplication and inconsistent awards. Example — Two separate arbitrations concerning the same contract are
consolidated under the rules of the ICC. Practical Application — Consolidation reduces administrative
burdens and promotes uniformity. Challenges — Consent of all parties is required, and differing procedural
rules may complicate the consolidation process.

47. Emergency Arbitrator

Definition — An arbitrator appointed at the outset of an arbitration to grant urgent interim measures before
the full tribunal is constituted. Example — An emergency arbitrator orders the respondent to preserve the
subject matter of the dispute pending the formation of the tribunal. Practical Application — Emergency
measures can prevent irreparable harm that could render the final award ineffective. Challenges —
Enforcement of emergency awards may be limited in jurisdictions that do not recognise such orders.

48. Post-Award Corrections

Definition — Minor amendments to an arbitral award to correct clerical errors, typographical mistakes, or
omissions, without altering the substantive outcome. Example — The tribunal issues a corrected award to fix
a typographical error in the monetary figure. Practical Application — Corrections maintain the integrity of the
award without requiring a new proceeding. Challenges — The scope of permissible corrections is narrow;
substantive changes may be considered a new award, requiring fresh enforcement.

49. Award-Recognition Procedure

Definition — The formal steps a court follows to acknowledge the validity of a foreign award before
enforcement, including verification of compliance with treaty requirements. Example — A French court
conducts an award-recognition procedure, confirming that the award meets the New York Convention
criteria. Practical Application — A clear procedure facilitates swift enforcement. Challenges — Delays can
occur if the court scrutinises the award’'s compliance with procedural safeguards.
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50. Jurisdictional Challenge

Definition — An objection raised by a party asserting that the tribunal or court lacks authority to hear the
dispute. Example — The respondent argues that the arbitration agreement does not cover the alleged
breach, filing a jurisdictional challenge. Practical Application — Early resolution of jurisdictional issues
prevents unnecessary expenditure of resources. Challenges — Determining the scope of the arbitration
agreement can be contentious, especially when contracts contain ambiguous language.

51. Force Majeure

Definition — A contractual provision that excuses performance when an unforeseeable event beyond the
parties’ control prevents fulfillment. Example — A pandemic is invoked as a force-majeure event, leading to
the suspension of contractual obligations. Practical Application — Force-majeure clauses can be a basis for
dispute resolution when parties disagree on the applicability or consequences. Challenges — The definition
of force majeure varies, and parties may dispute whether an event qualifies, leading to litigation or
arbitration.

52. Governing Body (in dispute-settlement institutions)

Definition — The administrative entity responsible for overseeing the dispute-resolution process, such as the
ICC Secretariat or the WTO Dispute Settlement Body. Example — The ICC Secretariat coordinates the
appointment of arbitrators and manages the procedural timetable. Practical Application — The governing
body ensures procedural compliance and provides support services. Challenges — Limited resources or
procedural bottlenecks within the governing body can affect the speed of dispute resolution.

53. Confidential Settlement

Definition — An agreement in which the terms of the settlement, and often the fact of settlement itself, are
kept private. Example — Parties agree to a confidential settlement that includes a non-disclosure clause
preventing public disclosure of the dispute details. Practical Application — Confidential settlements protect
commercial reputations and trade secrets. Challenges — Lack of transparency may raise concerns for
stakeholders, especially in matters involving public interest.

54. Drafting Ambiguities

Definition — Unclear or imprecise language in contracts that can give rise to differing interpretations and
disputes. Example — A clause that references “reasonable time” without defining the parameters, leading to
disagreement over delivery schedules. Practical Application — Identifying and rectifying ambiguities during
contract negotiation can reduce future disputes. Challenges — Even well-drafted contracts may contain
latent ambiguities that only surface upon performance.

55. Standard of Review

Definition — The level of scrutiny applied by a reviewing court to an arbitral award, ranging from “de

novo” (full review) to “manifest disregard of the law.”

Example — A national court applies a “manifest disregard” standard, intervening only if the tribunal ignored
clear legal principles. Practical Application — Understanding the standard of review helps parties anticipate
the likelihood of successful challenges. Challenges — Variations across jurisdictions create uncertainty about
the extent of judicial oversight.
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56. Arbitration Agreement

Definition — The written consent of the parties to submit disputes to arbitration, either as a separate
agreement or embedded within a contract. Example — The parties sign a standalone arbitration agreement
that references the UNCITRAL Arbitration Rules. Practical Application — The agreement is the foundation for
establishing the arbitral tribunal’s jurisdiction. Challenges — Questions may arise about the validity of the
agreement, especially if one party alleges duress or lack of capacity.

57. Settlement Clause

Definition — A provision that outlines the process for settling disputes, often specifying negotiation,
mediation, and the timeline for each step. Example — A settlement clause mandates a 30-day negotiation
period before any arbitration may be commenced. Practical Application — The clause provides a structured
pathway that can reduce reliance on formal adjudication. Challenges — Rigid timelines may be impractical
for complex disputes, and parties may attempt to manipulate the process to delay resolution.

58. Arbitration Rules

Definition — The procedural framework established by an institution (e.G., ICC, LCIA) that governs the
conduct of arbitration, including appointment, hearings, and award issuance. Example — The ICC Rules
provide for a default number of arbitrators, a timetable for written submissions, and provisions for
emergency arbitration. Practical Application — Parties can tailor the rules to suit the nature of the dispute,
selecting provisions that align with their needs. Challenges — Incompatibility between different sets of rules
can cause procedural conflicts when parties use multiple institutions.

59. Institutional Arbitration

Definition — Arbitration administered by a recognized institution that provides administrative support, a set
of rules, and often a panel of pre-qualified arbitrators. Example — The Singapore International Arbitration
Centre (SIAC) administers an arbitration under its Rules. Practical Application — Institutional arbitration offers
predictability, administrative efficiency, and a pool of experienced arbitrators. Challenges — Institutional fees
can be higher than ad-hoc arbitration, and parties may feel constrained by the institution’s procedural
requirements.

60. Ad-hoc Arbitration

Definition — Arbitration conducted without the involvement of an administering institution, relying solely on
the parties’ agreement and the arbitrators’ discretion. Example — The parties agree to an ad-hoc arbitration
governed by the UNCITRAL Arbitration Rules, without institutional support. Practical Application — Ad-hoc
arbitration can be more flexible and cost-effective, especially for straightforward disputes. Challenges — Lack
of administrative support may lead to procedural inefficiencies, and the parties must manage all logistical
aspects themselves.

61. Arbitration Secretariat

Definition — The administrative office of an arbitration institution that handles case management,
communication, and procedural matters. Example — The ICC Secretariat assigns a case manager to oversee
the progress of the arbitration. Practical Application — The secretariat ensures compliance with procedural
deadlines and facilitates document exchange. Challenges — Delays or miscommunication from the
secretariat can affect the timely progression of the case.
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62. Arbitration Award Enforcement Procedure

Definition — The series of steps taken in a national court to enforce a foreign arbitral award, typically
involving filing a petition, proving the award'’s validity, and obtaining a court order. Example — A claimant
files an enforcement petition in the United Kingdom, citing the New York Convention, and the court issues
an order to seize the respondent’s assets. Practical Application — A streamlined enforcement procedure
enhances the effectiveness of arbitration as a dispute-resolution tool. Challenges — Procedural variations,
such as additional documentation requirements, can impede swift enforcement.

63. Arbitration Costs

Definition — The total expenses incurred during arbitration, including arbitrators’ fees, administrative fees,
legal counsel, and expert witness costs. Example — An arbitration with three arbitrators incurs fees based on
a percentage of the amount in dispute, plus counsel fees and hearing expenses. Practical Application —
Understanding cost structures helps parties budget for dispute resolution and consider cost-saving
strategies. Challenges — High costs may deter parties from pursuing arbitration, especially in smaller-value
disputes.

64. Arbitration Fees

Definition — The charges levied by the arbitrators and the administering institution for their services.
Example — The arbitrators charge a daily rate for hearing attendance, while the institution charges a filing
fee based on the amount in dispute. Practical Application — Fees are often calculated on a sliding scale,
reflecting the complexity and value of the dispute. Challenges — Fee disputes can arise if parties disagree on
the fairness of the fee calculation or on the allocation of costs.

65. Arbitration Costs-Sharing

Definition — The method by which parties allocate the financial burden of arbitration, often proportionate to
the outcome (e.G., “"Costs follow the event”). Example — The award stipulates that the losing party shall
reimburse the prevailing party’s reasonable costs. Practical Application — Cost-sharing provisions incentivise
parties to assess the merits of their case carefully. Challenges — Determining reasonable costs can be
subjective, leading to disputes over the amount to be reimbursed.

66. Arbitration Confidentiality Clause

Definition — A contractual provision that obliges parties to keep the arbitration proceedings, documents,
and award confidential. Example — The parties agree that the arbitration proceedings shall be confidential,
and any public disclosure is prohibited. Practical Application — Confidentiality safeguards trade secrets and
commercial sensitivities. Challenges — Enforcement of confidentiality clauses may be difficult if a party
breaches the agreement, especially in jurisdictions with limited privacy protections.

67. Arbitration Hearing

Definition — The oral phase of arbitration where parties present their arguments, examine witnesses, and
make submissions before the tribunal. Example — An arbitration hearing in London includes opening
statements, witness testimony, and closing arguments. Practical Application — Hearings provide an
opportunity for parties to persuade the tribunal through oral advocacy. Challenges — Travel costs, language
barriers, and scheduling conflicts can complicate the conduct of hearings.
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68. Arbitration Language — The language(s) in which the arbitration proceedings are conducted, typically
chosen by the parties. Example — The parties select English as the sole language of the arbitration. Practical
Application — Clear language selection avoids translation disputes and ensures that all documents are
understood by the tribunal. Challenges — Multilingual disputes may require translation services, increasing
costs and potentially leading to interpretive errors.

69. Arbitration Seat Selection — The strategic choice of the seat of arbitration, considering factors such as
legal infrastructure, neutrality, and enforceability. Example — Parties choose Paris as the seat due to its
well-developed arbitration law and supportive courts. Practical Application — The seat determines the
procedural law and the jurisdiction of courts that may assist the tribunal. Challenges — An inappropriate seat
may result in procedural delays or limited judicial support.

70. Arbitration Tribunal Composition — The number and qualifications of arbitrators forming the tribunal,
often determined by the parties or the institution’s rules. Example — A three-member tribunal is composed
of a chairperson from the United Kingdom, and two co-arbitrators from the United States and Japan.
Practical Application — A balanced tribunal can enhance fairness and bring diverse expertise to the dispute.
Challenges — Disagreements over arbitrator selection can lead to procedural impasses and delays.

71. Arbitration Jurisdictional Scope — The range of disputes that the arbitration agreement covers, which
may be broad (all disputes) or narrow (specific matters). Example — An arbitration clause limits jurisdiction to
“any dispute arising out of or relating to the contract.”

Practical Application — Clearly defining scope reduces the risk of jurisdictional challenges. Challenges —
Broad clauses may be challenged for being overly vague, while narrow clauses may exclude relevant
disputes.

72. Arbitration Evidence Submission — The process by which parties present documentary and testimonial
evidence to the tribunal, often governed by the institution’s rules. Example — Parties submit bundles of
contracts, emails, and expert reports in accordance with the ICC Rules’ filing schedule. Practical Application
— Structured evidence submission promotes procedural efficiency. Challenges — Disputes over admissibility
or the timing of evidence can cause procedural disputes.

73.
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